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Appeal No: ¥2/116 & 173 to 177/RAJ/2024

The below mehtibned appeals havé ‘been filed by the Appellants
(heremaﬁer referred to as ‘Appellant No 1 to Appella.nt No.6’, as detailed in
" Table below) against Order-in- _Original No. 05/BB/AC/2020-21 dated
- 21, 01 2021 (herema_ﬂer refened to as ‘impugned order’) passed by the
Asmstant Commlssmner, ‘Central GST Dnnsmn—II Morbi (hereinafter

refen-ed to as ad_]udmatmg authonty’} -

M/s OshoSamteryware Pvt.

N .;V2/_1_1_:6;/RA;J/2021 Appellant  |Ltd.
b No.l = | 8-A, National nghway,
[ T Makansar, Morb1—363642
- | R Shn Alpesh Jerambhai Patel
2.7 'VQ/ 173/RAJ)"2021‘ Appellant | Director of M/s: Osho
N Vo No. 2 'Sanitaryware Pvt. Ltd.
S : 8-A, National Highway;
S _ © - | Makansar, Morbi-363642
N N S S | Shri Anil Prabhubhai Sanja,
1 3.: -V2/174/RAJ)2021 Appellant - | Director of M/s. Osho
“INo:3 - . | Sanitaryware Pvt. Ltd.
_ L - . . |8-A, National Highway,
f .1 . .+ |Makansar, 'Morbi—363642

14 V2/ 175/RAJ/2021 App_e]lant - Shn Chu'ag Ratanjibhai
{ | DjrectorofM/s Osho
l | Sanitaryware Pvt. Ltd.
i

o

8-A, National ‘Highway,

' Makansar, Morbi-363642

5. 'jv2/175/RAJ12021' Apptllant | Shri Lalji Thobhanbhai Patel,
] | No.5 Director of M/s. Osho
S Samtaryware Pvt. Ltd..

8-A, National Highway,
Maka,nsar, Morbi-363642

I vvb/_177’,}m;’r2§jz’i. gppéanaﬁt_' = ghnYogcsh Prabhubhai |
ST AT I Ne6 v h . | Sanja,
R DlrectorofM/s Osho
| Sanitaryware Pvt. Ltd.
" | 8-A, National Highway, .
_ _Ma_ka_nsar, Morbi-363642

s of e case, in brief, are that Appellant No. 1 was engaged
f Ceramic sink, wash basins, wash basin pedestals, bath,
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Appeal No: V2/116 & 173 to 177/RAJ/2021

bidets, Water closet pans, flushing cisterns urinals and similar sanitary
' fixtures falling under Chapter Sub Heading No. 69101000 of the Central
Excise Tariff Act, 1985 and was holding Central Excise Registration No.
AACCE7276MEMOO1. Investigation conducted by the officers of the
Directorate General of Central Excise Intelligence, Zonal Unit, Ahmedabad
(DGCEI), .in the case against a tile manufacturer viz. M/s. Speeiﬁc Ceramic
Ltd, Karaoli, Gandhinagar, indicated existence of some suspicious bank
accounts. On gathering further information about these accounts and their
analysis, it was observed that these accounts perfaiped to certain "Shroffs"
'(Cash Handlers) and cash transactions of several Crores had been made
through these accounts apparently on behalf of various tile manufacturers
Accordingly, simultaneous searches were carried at the Shroﬁ's premises and
some of the connected peop_le subsequently. During the searches and the
inVestigations conducted thereafter, it was revealed that most of the cash
| deposits in these bank accounts of 'Shroffs' weré pertaining to the clandestine
removal of finished goods by the tile manufacturers situated at Morbi. These
shroffs used to deliver the amount received to.some brokers who would finally
hand over these amounts to their client ma.nufacturers, after deducting their

COIII.m.‘I.SSlOH

2.1 ~ An in-depth common investigation, against the manufacturers
involved in clandestine remev_al of tiles, was carried out on the basis of analysis
of these documents viz. diaries, registers recovered from Shroff's/broker's
premises. Investigation carried out revealed the.amount and date of cash
deposits, -station from where such.amounts were reccwed and details of
beneficiary manufacturers, .to whom such cash were handed over by
brokers/middlemen. As a r_esu.lt of common investigation, names of 186 such
tiles manufacturers were identified. Appellant- No. 1 is one of such
manufacturers who had received cash as sale consideration against
clandestine clearances of tiles through the bank accounts of the Shroffs.

2.2 Based on outcome of common investigation carried out, the quantification
of Ceramic Tiles/Sanitaryware illicitly manufactured and clandestinely cleared
" by Appellant No. 1 to various buyers has been done taking into account the
sale cbns_ideration of Rs.2,32,08,720/- received illicitly in cash in thle‘ bank
account of M/s Shree Ambaji Enterprise, M/s P C Enterprise and M/s K N
Brothers, all shroffs, which' was thereafter withdrawn in cash and routed
through the rmdd.lemen/ br’okers- to be handed over to the various authorised

representative-of Appellant No. 1 during the period from February-2015 to
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Appeal No: V2/116 & 173 to 177/RAJ/2021 .

-Deoember-20 15 mvolvmg total Central Exrnse duty amountlng to Rs.
I.Qs 99,623 /- ‘

3. Show Cause Notice No. DGGI /AZU/'Group-DJ 36-160 /2.o19-20 dated
. 15, 11 2'0'19 Was i:Ssued to Appellant No. 1 calling them to show cause as to
; -why -Central Exmse duty amOuntmg to Rs.28,99 623/ - should not be -
' demanded and recovered from them under proviso to Section 1 1A(4) of the

'erstwhlle Central Excise Act 1944 (heremaﬁer refemed to as “Act”)

i alongmth interest under Section 11AA of the Act and also proposing

nnposmon of penalty under Sectlon 11AC of the Act and fine in lieu of

confiscahon ‘under Sectlon 34 of the Act The Show Cause Notice also

- _ proposed 1mpos1tion of penalty upon Appe]lsnt Nos. 2to 6 under Rule 26(1)

_. '_of the Central Exclse Rules, _-2002 [heremaﬁer referred to as “Rules”).

: _3 1 The above sa1d Show Cause NOthC was ad_]udtcated vide the

o 1tnpugned order Wherem the demand of Central Excise duty amountmg to

- __._Rs 28 99 623/ was conﬁrmed under Secuon 11A(4) alohg with interest
.'__ under Sectton IIAA of the Act. The impughed order imposed penalty of
_ Rs 28 99 623 [- under Seehon 11AC of the. Act upon Appellant No. 1 with
opuon of reduced penalty as enwsaged under proV1s1ons of Section 11AC of
-the Act The nnpugned order also 1mposed penalty of Rs. 2 j00,000/- each

o upon Appellant No 2 to 5 under Rule 26(1) of the Rules

. 4 Bemg aggneved w1th the nnpugned order, Appe]lant Nos.1 to 6 have
'x.'_‘.fpreferred appeals on various grm.mds mter al;a, as below -

' t No 1 = . . . _ :

b (1) : :_. : The adjudlcahng authonty has rehed upon Statements of Shroff,
' ._ M1ddleman/ Broker and Partners whﬂe confirming the demand
;- -ra13ed lIl the ‘show cause IlOthC However, the adjud1cat1ng
' authonty has pas sed the order wlthout allowing cross examination
of Dcpaxtmental mtnesses in spxte of specific request made for the
saine. It 1s settled posltlon of law that any statement recorded
'--.under Sect.ton 14 of the. Central Exmse Act, 1944 can be admitted
o _as ev1dence only when 1ts authentlc;ty is "established under
. N 'prowsmns of Sectmn 9D(1) of the Act and rehed upon fo]lowmg

"'Jcaselaws S o : :

JK. C1garettes Ltd. Vs. CCE - 2009 (242) ELT 189 (Del).
1.!- indal Drugs Pvt Ltd -2016 (340) E.L.T. 67 (P & H) .
nbika Internatlonal 2018 (36 1) E.L.T. 90 (P & H)
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(i)

(iv) *

" too. Therefore, impugned order passed by him is liable to be set

v)

‘Appeal No: V2/116 &'173 to 177/RAI/2021

" {d) G-Tech Industries - 2016 (339) E.L.T. 209 (P & H)

(e) Andaman Timber Industries -2015-TIOL-255-5C-CX

(f) Parmarth Iron Pvt. Ltd - 2010 (255) E.L.T. 496 (AlL)

In view of the provisions of Section 9D of the Central Exc_iee Act,
1944 and settled position of law by way of above referred
judgments, since cross examination of departmental witnesses

were not allowed their statements cannot be relied upon while

“passing the order and determining the duty amount payable by it.

Especially when, there is no other ewdencc except so called oral

evidences in the form of those statements Therefore in view of the

abave, impugned - order passed by the learned Assistant

Commissioner is liable to be set aside on this ground too.

That the adjudicating authority has not neutrally evaluated the
evidences as well as submission made by it but heavily relied upon

the geﬁeral statements of Shroff, Middleman/ Broker, exculpatory

_ statements of directors as well as only scan copy of private records

of K. N. Brothers, Ambaji Enterp'r'ise:S'end P C Enterprises and
Sarvodaya Shroff of Morbi reproduced in the SCN.

That thcedjlidicating authority besed on the scan copy of certain

“bank aeeounts of Shroff and scan copy of private records of

middleman / bI_‘OkCI" and general . statements of Shroff and
middleman/broker tried to discard vital discrepancies raised by

the appellant without any cogent grounds. There is no link -

between the bank accounts of Shroff and private records of
middleme'n /broker. Therefore, in absence of receipf of cash by the
Shroff, link of such payment to middleman/ broker and payment
ef cash to e.ppeﬂaht, it is erroneous -to uphold the allegations
against appellaht’ ‘He not only failed te judge the allegations,
documenta.ry evidences and defence neutra]ly but also failed as
quas1—]ud1c1al authority and following principal of natural justice
by passing speaking order as well as following judicial discipline

aside on this ground too. .

That in the entire case except for so called evidences of receipt of

money from the buyers of tiles/ sa.tﬂtarywafes that too without
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Appeal No: V2/116 & 173 to 177/RAJ/2021

PR

identtty of buyers of the goods as We]l as 1dent1ty of receiver of such

- cash from the. n:uddlelnan, no other evidence of manufacture of

. tiles, procurfe_ment of raw .maten_als_ ._mcludlng fuel and power for
~manufacture. of tiles, deployment of staff, manufacture,

transportation of raw materials as well as finished goods, payment

to a]l mcludmg raw material supphers, transporters etc. in cash, -

no mculpatory statement of manufacturer viz. appellant, no

: sta_tetnent of any of buyer, no stateme_nt of transporters who

N n'ansported raw materials, who transported finished goods ete. are

relied upon or even available. It is settled position of law that in

ab_sence_of such evidenees grave allegations clandestine removal

', _cannot' "'snstain It is also settled pos1t10n of law that grave
) allegatton of clandestme removal cannot sustam on the basis of
: aSsumptmn and presumptlon and relied upon fo]lowmg case laws:

L (a} Synergy Steéls Ltd.— 2020 (372) ELT. 129 (Tri. - Del.) -

- (b) Savitri Concast Ltd. — 2015 (326)-ELT 213 (Tri. - Del)

{¢) Aswaiii & Co, - 2015 (327) ELT 81 (Tri. = Del)

o (d) Shiv. Prasad Ml]ls Pt Ltd. - 2015 _(329) ELT 250 (Tri, — Del.)
e Shree M,__a_;uu Fabrics ~ 2014 (3-1 13). ELT__345 (Tri. - Ahmd.)

That all the allegatlons are baseless and totally unsubstannated

therefore, questlon of alleged suppresslon of facts etc. also does
not arise. None of the s1tuat10n suppresswn of facts, wilful mis-
statement fraud collusion etc. as stated in Sectmn 11A(4) of the

a Central EXClse Act 1944 emsts 1n the mstant case but it is alleged

suppressmn of facts m the unpugned nDtICC based on the above

e referred general allegatlon

R -Then' firm has a.lready fﬂed appea.l against the 1mpugned

order as pei' the submlssmn made there1n contending that
| _1n1pugned order s 11ab1e to be set ‘aside in limine and
Itherefore, order 1mposmg penalty upon them is also hable to be

e set as1de

)

. That it is a settled pos1t10n of law that for imposition of penalty
under Rule 26 Jnculpatory Statement of concern person must

L be recorded by the mvesﬁgatlon HoWever, in the present case,

. ffno_ staternent was recorded dunng mvesugah_on _and hence, no
~penalty can be imposed under Rule 26.
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Appeal No; V2/116 & 173 to 177/RAJ/2021

(iii) That no penalty is imbosable upon them under Rule 26(1) of
the Central Excise Rules, 2002, as there is 1o reason to believe
on their part that goods were liable to confiscation.

(ivy That there is no single documentary evidence to sustain the

| allegations; that the seized documents are not at all sustainable
as evidence for the reasons detailed in reply filed by the
Appellant No. 1. Investigating officers has not recorded
statement of any buyers, transporter, supplier etc. Allcgdtion
of clandestine manufactdre and removal of goods itself is . |
'fa]lacious |

{v) That even duty demand has been worked out based on adverse
inference drawn by mvestlgatlon from the seized documents
which itself are not sustainable evidence for various reasons
discussed by their firm i.e. Appellant No.1 in their reply; that
undér the 'giveﬁ circumstances no 'peﬂalty can be imposed
upon them under Rule 26 ibid a.nd relied upon the following
case laws ' -

(a) Manoj Kvimar Pani - 2020 (260) ELT 92 (Tri. Delhi)
(b) Aarti Steel Industries - 2010 (262) ELT 462 (Tri. Mumbai)
(c) Nirmal Inductomelt Pvt. Ltd ~ 2010 (259} ELT 243 (Trl
De]hl]
-~ (vi) | In view oi_' above, no_penalty is irﬁposabie upon them under Rule
26 of .ﬂ1§ Central Excise Rules;, 2002. '

4.  Personal Hearing in the matter was scheduled in virtual mode on
05.04.2022. Shri P.D. Rachchh, Advocate, appeared on behalf of the
Appellant Nos. 1 to 6. He reiterated. ﬁhe’ ‘submissions ‘made in appeal
memoranda in reépect of all the six appéals as well as synop_sié submitted
by him. : '

5. I have carefu_lly gone through the facts of the case, the impugned
order, the appeal memoranda and written as well-as oral submissions made
by the Appellants. The issue to be decided is whether the impugned order,
in the facts of this case, confirming demand on Appellant No. 1 a.nd
imposing penalty on Appellant Nos. 1 to 6 is correct, legal and proper or

not.

5.1 The present appeal was filed with this office on 20.05.2021 whereas
the impugned order has been communicated by the department and
received by the appellant on 19.02.2021. The present appeal has been filed

- Page 8 of 23




 Appeal No: V27116 & 173 to 177/RAJ/2021

N by the appellant after 60 days from the date of eommumcahon of unpugned
'.__order Further the appellant. has ﬁled an application for condonation of
" delay . in -filing appeal wherein they rehed upon the decision dated
' ; ‘27 04. 2021 of Supr‘eme Court in the Suo Moto matter. Further, the Board

v1de Circular No. 157 /13/ 202 1-GST dated 20.07.2021 has clanﬁed that the

‘ '_ extensmn of tunehnes granted by the Hon’ble ‘Supreme Court vlde its Order
| K dated 27.04. 2021 is apphcable in respect of any appeal which is required
- to ‘be ﬁled before the appellate authonty under GST Laws. Thus, the

tunehnes for filing of appeals have been extended untll further orders and

the appeal filed by the appel]ant is cons1c1ered to. have been filed well within
Ithe ‘tine. Accordlngly, the apphcauon for condone in delay for filing appeal
’ agamst u:npugned order, is accepted and delay in ﬁ.hng appeal is condoned.

__ _"6.; : On perusal of records I ﬁnd that an oﬁ‘mce case was booked by the
) ._oﬁicers of Dlreetorate General of Central Excise. Intelhgence, Ahmedabad
'i;'agalnst Appellant No 1 for clandestme removal of goods. Simultaneous |

. .searches camed= out. at the. premlses of Shroﬁ' ./ Brokers / Middlemen

_ "_f:_sltuated in Ra,]kot and Morb1 resulted m reco’very of various incrumnatmg. _
.‘_'_"'_doctunents mdwatmg huge amount of cash transactlons On the ‘basis of

'. 'mvestlgatlon carned out by the: DGCEI it was alleged that various Tile

_ 'manufacturers of Mor’ol wefe l.ﬂdulged in malpractlces in connivance with
B -I"Shroﬁs / Brokers and thereby engaged in. large: scale evasion of Central
'_H_Excnse' ’duty Durmg mveshgatlon, it was. revealed by the investigating
- _oﬁicers that the Tlle manufacturers sold goods w1thout payrnent of duty and
a I_ collected sale proceeds from the1r buyers in cash through said

Shroff/ Brokers ! nnddlemenr As per the modus operand1 unearthed by the

_.'DGCEI the Tlle manufacturers passed on the bank acco1.mt detalls of the

" Shroﬁ‘s to thelr buyers W1t11 1nstruct10ns to deposlt the cash in respect of

the goods sold to them W1thout b111s 1nto these accounts After depositing

[ ihe cash, the buyers used to m.form the Tile manufacturers, who in turn
- WOuld mIorm the Brokers or. d1rectly to the Shroffs. Details of such cash
- .dep0s1t along w1th the cop1es ef pay-m-shps Were commmncated to the Tile
. "_manufacturers by the Customers The. Shroffs on conﬁrmmg the receipt of

' the cash in the1r bank accounts, passed on the’ cash to the Brokers after

| N 'deducta.ng theu' cornm1ss1on from 1t The Brokers further handed over the
o cash to the Tﬂe manufacturers after deductmg then' corm:mssmn This way

proceeds _was aJlegedly "routed ~ “through
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_ Appeal No: V2/116 & 173 to 177/RAJ/2021

7. I find from the case records that the DGCEI had covered 4 Shroffs
and 4 brokers/middlemen during investigation, which revealed that 186
manufacturers were routing sale proceedé of illicit transactions from the
said Shroffs/Brokeré/Middlcmen. I find that the DGCEI has, inter dh'a,
relied’ upon eﬁdences collected from the prcmiscs of Shri K.N. Brothers,
Rajkot, M/ s Maruti. Enterpnse, Rajkot, all Shroffs, and M/s Sarvodaya
Shroff, Morbi, Broker, to a.llege clandestine removal of goods by the
Appc]lants hérein. It is settled position of law that in the case involving
clandestine removal of goods, initial burden of proof is on the Department
to prove the charges. Hence, it would be pertment to examine the said
evidences gathered by the DGCEI and relied upon by the adjudicating
authority in the impugned order to confirm the demand of Central Excise

duty.

7.1. 1find that during search carried out at the office premiscs of M/s K.N.
Brothers, Rajkot, Shroff, on 22.12.2015, certain private records were seized.
The said private fecc;rds contained bank 'statements of various bank
accounts operated by M/s K.N. Brothers, sample of which is reproduced in
the Show Cause Notice. I find that the said bénk statements contained
details like particulars, deposit amount, initiating branch code etc. Further,
it was mentioned in handwritten form the name of city from where the
amount was deposited and code name of concerned middlemen /Broker to

whom they had handed over the said cash amount.

7.2. 1have gone through the Statement of Shri Lalit Ashumal Gangwani,
Owﬂcr of M/s K.N. Brothers Rajkot recorded on 23.12.2015 under Section
14 of the Act. In the sald statement Shri Laht Ashuma.l Gangwani, inter
alia, deposed that ' )

“0.5  Please give details about Yyour ‘work in M/s Ambaji
Enterprise, Rajkot and M/s K.N. Brothers, Rajkot.

45 ... We have opened the above mentioned 9-bank accounts and give the
details of these accounts to the Middlemen located in Morbi. These middle men
are working on behalf of Tile Manufacturers located in Morbi. These
Middlemen then gives our Bank details to the Tiles Manufacturers of Morbi
- -Who in turn further passes these details to their-Tiles dealers located all gver
India. The Tiles dealers then deposit cash in these accounts as per the
' ihstruction of the ceramic Tiles Manufacturers who in turn inform the
- Middlemen. The Middlemen then inform us about the cash deposited and the
name of the city from where the amount has been deposited. We check all our
bank accounts through online banking system on the computer installed in our
office and take out the printout of the cash amount deposited during the entire
day in all the accowunts and mark the details on the Dprintouts. On the same day,
latest by 15:30 hours, we do RTGS to either M/s Siddhanath Agency and or to
Ms Radheyshyam Enterprises in Sakar Complex, .S'om Bazar, Rajkot. In lieu of
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" the RTGS, Mis Siddhanath Agency and or to Mis Radheyshyam Agency gives
' the cash amaunr The sa:d ca.s'h is then distﬁbuted fo concern Middlemen.

Q6 Plea.s'e gn?e details of person.s' who had depasxred the amount in your firms.

A 6 ‘We ‘are not aware of any persons “who- had deposited the cash
amount in- owr bank accounts, the ceramic Tile Mamifacturers direct the
' said paities o' deposit the amount in cash. in these accounts. As already
stated above, wé had given our bank accounts details to the middle man who

- ; .had in turn gwen these number.s' to: the Tile Manufacfurers "

7.3. I have gone: through the Statement of Shri Nitinbhai Arjanbhai

_ Ch:lkam, aétual' .'c.)i;vné.r of M /s Manlﬁ Enterprise, Rajkot, recorded on

. '24.12.2015 ubder Section 14 of the Act. In the said statement, Shri
-Nltmbheu Aqanbheu Ch]kam mter aha. deposed that,

“Q 5 Please gwe the detaﬂs about your wo:k in M/s Maruti Entm’pnsc, Plot no.
33, Udaynagar street-1, Mavdi, main Road, Rajkot, M/s India Enterprise, Plot
'No. 33, Udaynagar street-1, Mavdi main road, Rajkot and M/s PC Enterprise,
OfﬁceNoa 110 HandarshanArcade 150 Ft.ngRoad, Rajkot :

R A 5 Tliough,lamnotthe bwner ofthe above menuonedﬁrmsbmllookedaﬂcr

A aIJ, the WOi‘k of M/s. Maruti Enterprisés (how closed), M/s India enterprise and
' > enterprise ‘with the help of staff. ‘Bagically, our work is to receive the
f_‘f._our 9 bank accounts of the aforesa:d ﬁnns '

"'I‘hese Bank accounts Werc opcned dunng thc penod from March 2015to June
2015, Al the bank accounts of M/s Maruti Enter;mse were closed on December
2015 except one account ofBank of India.

P We. haVe opened the above mennoned 9 bank accounts and gave the details of

- -+ these accounts to the middlemnsan located in Morbi. The middleman are working
" .on behalf of tile matiufacturers Jocated in Morbi. These middleman then gives

S our bank detsils to the-tiles manufacturer of Motbi ' who in turn further passes

_:.-gthesedetaﬂstotheuhles dealers locatedalloverlndm.

o .:_..-.Thet:ledeaimsthqndeposﬁs cashmthcseaccounISasperthemshucuons of the
-ceratiic tile manufacturers:-who in turn inform the middleman, The middle man
'-L.j-'thenmfomusnbomthecashdepomted and the nare of the city from where the

U amount. fis been! deposited. We chieck all our bink accounts through ‘online

~bankir systemsontheoompmenmstaﬂedmouroﬁiccandtakcoutthepnntom
. f-f-"ofthecashamomtdepomteddunngﬂmenure day in all the accounts and mark

B the details o the prifitoitts. On the same day latest by 15:30 hrs, we do RTGS to
- M/s Siddha

nth Agenby in lieu of the RTGS, M/s Siddhanath Agency gives the
'cashamoMtTheSaldcashlsthenmsmbutedtoconcemmlddleman :

I-Q 6 Please gwe the deta.l]s of persons who had depos1ted the amount In your
- firms . namely M/s ‘Maruti Enterpnse, M/s Indm Enterpnse abd M/s PC
- _Eutcrpnse? " _ S

o -‘..A.G We ate notawam ofany pérsons who had depomted the cash amount in our
: :bank accounts; The céramic tile manufacturers direct the said parties to deposit

B ik amoutit i cash in'these accourits, As already stited above, we had given our

' acoountdetaﬂstothcmlddlc manwho bad in tumn gwenthcsenumbersto
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7.4. 1 have gone tﬁrough the .IStat.cmcnt of Shn Sandipbhai Bachubhai ° '-_
Sanariya, Accountant-Cum-Cashier of M/s. Sarvodaya Shroff, Morbi, :
recorded on 24.12.2015 under Section 14 of the Act. In the said statement,

Shri Sandipbhai Bachubhai Sanariya, inter alia, deposed that,

“Q.2 Please state about business or service activities and workmg
_pattern of your firm, M/s. Sarvodaya Shroff? '

A.2 Iamworking as an Account-Cum Cashzer in M/ s. Sawodaya
Shroff, having office at 15t floor, Above Shree Ram Farsan,
Chandramuli Complex, Ravapar Road, Bapa Sitaram Chowk, Morbi
since five years. Shri Shaileshbhai Odhavjibhai Marvaniya, is the
owner of M/s. Sarvodaya Shroff who is residing at “Keshav®,
- Darpan-3, Ravapar Road, Morbi. Shri Shaileshbhai Odhavjibhai
- Marvaniya, is also one of the partner of M/s. Sun World Vitrified,
- Ghuntu Road, Rajkot, a tiles manufacturer, having share of 20%. I
state that M/s. Sarvodaya Shroff is doing the business of
commission agent for disbursing the cash deposited by the
customers of various Tile manufacturers, Traders & Showroom
“located at Rajkot, throughout India, since ldst seven years. We are .
' charging commission Rs.50/- to Rs.100/- per lakh from our client -
.and varies from client to client. Our main Shroffs are M/s. Maruti
'Enterprises, M/s. JP Enterprise, M/s. Indid Enterprise & M/s. PC
Enterprise, all belonged to Shri Nitinbhai of Rajkot and M/ s. Ambaji
Enterprise, 101 15t Floor, Sathguru Arcade; Dhebar Road, One Way,
Rajkot fnow closed) and M/s. K. N. Brothers, Office No. 505, 5%
Floor Unicorn Centre, Near Panchnath Mandir, Main Road, Rajkot.

~ The procedure is that initially we take the bank account details from
~our main Shroff and convey the same to the tile manufacturers and
also to Tiles showroom owners. These manufacturers and Tiles
showroom owners in turn forward the said details to their
customers located all over India, who wish to deposit cash against
sale of tiles by them. The customers, as per instructions of these
manufacturers and showroom owners, deposit cash in these
accounts and ‘inform them about the deposits made by them. These _
manufacturers and showroom owners in turn inform us about the
details of the account in which the amount has been deposited and
‘also the amount. and the city from where the amount has been
deposited. We then inform the conceimed Shroff, in whose account
the cash amount to us in Morbi at our office and we after deducting
“our comimnission, hand over the cash to the concerned Ceramic Tiles
manufacturers and Ceramic Tiles Showroom owners. I further state
Shri Shaileshbhai Odhayjibhai Marvaniya used to come to our office
in morning to'give cash & detail statements of the parties to whom
cash is to be delivered and in.the evening I'ised to hand over day
to day details of all transactions Cash Balance, Cash
“acknowledgement slips, Cash Book statement to Shn Shaileshbhai
Ordhavﬂbhat Marvamya _

Q.3. Please produce the documents / details relating to the
transactions made with Shroffs and clients, Cash acknowledgement
slips showing - handing over cash to respective client, Cash
Book Statements, Commission for the last ﬁve years of your firm.
M/ S. Sarvodaya Shroff?
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A3 As T have been asked to produce above documents I
immediately contacted my owner Shri Shaileshbhai to hand over the
documents /details as  asked - for submission. In tum Shri

' - Shaileshbhai asked his- nepheiv, Shri Chirag Rameshbhai

Marvaniya, to deliver some documents to me which I produce today
as. detatled below. .

_ f#H A ﬁle containing copy of statements showmg detail of cash
depos;ts in respective bank accounts, throughout India, for. the
. period from 03.12.2015 to 19.12:2015, Rajkot office Rojmel for

: Deoember'2015 Cash Acknowledgement Slip, containing pages

© o from’1 to 799,

@) A ﬁle oontdlnmg Cash Acknowledgement Shp, containing

o “pages . from 110849.

L) A ﬁle oontammg Cash Aclotowledgement Sltp, oontaznmg
' pages ﬁom Ito ‘701

- . I ﬁuther state, we mam.tam a d:ary wherem entnes of all’

~ transactions relating” to. receipts of .cash from Shroffs and
- disbursement of the same to 'the respective clients with
~commission deducted aré. bemg shown by us. Shri Shaileshbhai
- keeps the diary. in'his own custody: and. every morning he gives
“us the same-aléng with cash baldnce for making daily entries and

o -we hand over backthe dlary to Shri Shailesbhai at the end of each

- day. Tﬁerefore, I ‘am not in.a position to produce the same.
- Howevér, I assture that T'will mform my owner Shri Shaileshbhai-

L '_ to produoe ﬂle same

- 'I ﬁu-ther state that in Cash Ac]mowledgement Sltp as perthe dtrecﬁon
" of Shti Shdﬂeshbhat, we used to meritiori the cash amount delivered

A in thousands viz. Rs. 99,000/ - would be written as "99" In the cash

. acknoivledyemént slipwe used to write the name of the person along
" - ‘with his mobile numiber to whom cash delivered and on the back side
- we write the code name. of the client’ reprEsent:ng the tiles factories /
.. showrboms with details of amounts depos:ted in bank accounts at -
" each ceritér. The figures are also menttoned in the same pattem ie.

. : _}3- m thousand on each sbp

3 :I ﬁtrther state that I don't know the plaoe where Shn Shdileshbhai *
-Odhajibhai-Mdrvaniya keeps details of all transactions, Cash, -

i Cashf-ﬂahowlédgement ‘slips,  Cdsh Book Statements etc. on

" everyday

and :where all’ these documents of the past period are
y Shri Shaileshbhai knows about the whereabouts of the

S documents of the past penod.

X Y]

Q8 Tam shoivmg you the statement dated 22.12. 2015 of Shri
./ SolankiJS’ ‘Mohanlal S/o Shri- Mohan Lal: Solanki, Proprietor of
.- .M/s. K.N. Brothers, Oﬁioe No. 505, 5% Floor, Unicorn’ Centre
- Near Panchnath Mandir, Main Road, Rajkot and. statement dated’
L, 24.12.2015 of § Shn Nitinbhai Ar]anbhai Chikdni, S/ o Shni Arjanbhai

. Jadayjibhai-Chika i, Block No. 403 Vasant Vihar Patidar Chowk

.. ' Sadhu Vasvani Road Roykot PIeaSe go tlmmgh it and - officer
o -your comments

i 1N Ihave gone through the statement _dated 22.12.2015 of Shri
S SoDAR JS Mohanlal S/O Shn Mohan-iLal' Solanki, Proprietor of M/ s.
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K. N. Brothers, Office No. 505, 5% Floor, Unicorn Centre, Near © .
Panchnath Mandir, Main Road, Rajkot and statement dated .
24.12.201S5 of Shri Nitinbhai Arjanbhai Chikani S/ o Shri Arjanbhai
“Jadavjibhai Chikani, Block No. 403, Vasant Vihar Patidar Chowk,

Sadhu Vasvani Road, Rajkot and put my dated signature in token

of the correctness of the facts mentioned therein and I am in full

agreement of the same.

Q.9 Please provide the details of bank accounts of main Shmﬁ's
wherein the customers of your clients deposit cash on day to day
bas:s

A.9. I state that Bank Account number 7933005900000048 of
"Punjab National Bank, Kuvadava Branch, Rajkot of our Shroff
namely M/s. KN brothers; Bank Account Number
3766002100027112 to Punjab National Bank, Kalavad Road,
Rajkot of our Shroff M/s. P. C. Enterprise are the accounts
dedicated to our firms, wherein we instruct the clients to deposit
cash by their customers on day to day basis from different locations
meant to be.delivered to the tiles manufacturer/ show rooms of the
. manufactures” . ‘

7.5. 1 have also gone tiﬁroughs the further: Statement of Shri Sandipbhai @
Bachubhai Sanariyo, Accountant-Cum-Cashier 'of M/s. Sarvodaya Shroff,

Morbi, recorded on 02:01.2016 under S_cction-h14 of the Act. In the said
statement, Shn Sandipbhaj_Bachubhaj Sano;iya,_ inter alia, deposed that,

“Q.2. During recording your Statement dated 24.12.15, you stated

‘that you maintain a diary for recording all transactions relating to
receipts of cash from Shroffs and disbursement of the same to the
respective clients. You had further stated that you would inform
your owner Shri Shatleshbha: to produce the same. Please produce
the same.

A.2. In this regards, I state that I had informed to Shri
Shaileshbhai on the same day to handover the diary and other
related records to DGCEI Office, Ahmedabad immediately. Sir, I do
not know the reason why he has yet not produced the said records
to your office tdl date. :

Q 3. Please produce the documents /. detaﬂs relatmg to the

transactions made with Shroffs ‘and clients, cash
: .ack:nowledgement slips showing handling over cash to respective

clients, Cash book statements, commiss:on etc. for the last five
' years of your firm M/a. Sarvoday Shroff.

A.3. Sir, in my statement dated 24.12.15, I have already stated
that the documents / details relating to the transactions made with
Shroffs and clients, Cash Acknowledgement slips showing
handling over cash to respective clients, Cash book statements,
commission etc. in respect of my firm M/S. Sarvoday Shroff have
been kept by Shri Shaileshbhai, Owner of the firm. Further, I have
already produced records which I received from Shri Chirag;
nephew of Shri Shaileshbhai on 24.12.15 to your office during
recording my statement. I do not have any records of the firm with
therefore J am not in a position to produce the same.
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Q.4. please peruse following files produced by you during.
- recording yoiir statement dated 24.12,15 .
~ {i) ~ Afile containing copy of a statements showing details of cash
- deposits in respective bank accounts, throughout India, for the
“period ' from. 03.12.2015 to 19.12.2015, Rajkot office Rojmel for
- December2015, Cash Acknowledgement Slip, containing pages
- from'1 to- 799; B C :

" (i) A file containing Cash Acknowledgement Slip, containing pages
Tto849; - | |
 {ifi) A file containing Cash Acknowledgement Slip, containing, pages
from1to 701, ‘ : a -

B -'Plea;sef explcun who has prepared thesemcords

. A4, Today, I have perused following files which I had produced
during recording my statement dated 24.12;15. I state that I have
- prepared -all cash acknowledgement slips which are available in
Ry o the all three files. I have prepared these slips to record the name
. . . - and details of the persoris who collect cash from us, cash amount,
7N - 7+ place from where: the same was. deposited etc. As regards,
o . statements showing details of cash deposits in respective bank
. “accounts as available in File No. 1 at:P. No. 31 to 55, I state that

' the saime were prepared by M/ S. K.N. Brothers and handed over to
.. - us for -our record. Furthér, statements. showing details of cash
bl depositsinrespective bank accounts as available in File No. 1 at P.

7 “No. 014029, 1 state that the same were prepared by Shri Nitin of

' 'M/S. B.C. Enferprise and handed ovérto us for our record. :

" Q.5. Please expiain and de-code entries as recorded by you in all
" cash acknowledgenient slips produced by you '

.. A5.  Today; I have gone-through the records as produced by me.
" Sir, please provide me blank worksheet containing columns like S.
i 'nd., Reecord; No.,  Page No., .date, name. of the person . of the
" 'manufacturer. who-collects the cash, ‘name of the Ceramic Tiles
. manufacturer. at Morbi, Actua] cash handed over, City from where
. the was deposited, Remarks etc :Please’.provide me sufficient
" amount of blank seats with basic data of first three columns. Iwill
. sit here and verify acknowledgement slips and fill up the de-coded
© . factual data in the said blank worksheets in my own handwriting.

© Q.6. Today, as reqiested, you are provided following three

‘- worksheets having first three columns duly filled up. Please peruse
- each acknowledgement “slip and fill up the de-coded data in
_ respective tolimn and returned. all seats duly signed by you. .

. :A.6. Today,. I have gone through each cash acknowledgement

slips as' produced. by :me;. After going through and verification, I

- have filled up all the details like. date, ndme of the person of the
. manufecturer who collects the cash, name of the Ceramit Tiles
.- manufasturer at Morbi, Actual cash handed over, City from where
" the cdsh was. deposited, remarks etc. in my, own handwtiting and
| ‘as per my-undérstanding. I hereby submit following worksheets
agrectly filled up and signed by me.. . . .. . '
BRRle A-I- Worksheet pages from 01 to 27.
 FoNEile A-I- Worksheet pages from 01 to 31 and
Ne\A-I- Worksheet pages from 01 10 26°
R SRR , Page 15 of 23

:




" Appeal No: V2/116 & 173 to 177/RAJ/ 2021

8. ‘On analyzing the documentary evideﬁces collected during
~ investigation from M/s K.N. Brothers, Rajkot / M/s Ambaji Enterprise,
Rajkot,: M/s P.C. Enterprisc, Rajkot, all Shroffs, and M/s Sarvoday Shroff,
Morbi, broker, as well as deposition made by Shri Lalit Ashumal Ganéwani,
owner-of M/s K.N. Brothers, Rajkot / M/s Ambaji Enterprise, Rajkot, Shri
Nitinbhai Arjanbhai Chikani, actual owner of M/s PC Enterprise, Rajkot,
Shri Sandipbhai Bachubhai Sanariya, Accountant-Cum-Cashier of M/s.
Sarvodaya Shroff, Morbi, in their respective Statements recorded under
Section 14 of the Act, ] find that customers of Appellant No. 1 had deposited
cash amount in bank accounts of M/s K.N. Brothers, Rajkot / M/s Ambaiji
Enterprise, Rajkot, M/s P.C. Enterprise, Rajkot, all Shroffs, which was
converted into cash by them and handed over to M/s Sar\'rodaya Shroff,
Morbi, Broker/Middleman, who ad:mttedly handcd over the sa1d cash
amouht to AppelIant No 1. ‘

8.1 . On exa.miniﬁg the Staterients of Shri Lalit Ashumal Gangwani, owner
of M/s K.N. Brothers, Rajkot /M/s Ambaji Enterprise, Rajkot, Shri
Nitinbhai Arjanbhai-Chikani, actual owner-of M/s PC Enterprise, Rajkot,
Shri Sandipbhai Bachubhai Sanariya, Accountant-Cum-Cashier of M/s.
Sarvodaya Shroff, Morbi, it is apparent that the said Statements contained. |
piethara of the facts, which are in the knowledge of the deponents only. For
example, Shri Sandipbhai Bachubhai Sanariya deciphered the meaning of
each _'énd every entry written in their private records. They also gave details
of when and how much cash was delivered to which Tile manufacturers and
even coricerned _pcrsdns who had received cash amount. It is not the case
that the said statements were recorded under duress or threat. Further,
said statements have not been retracted. So, veracity of deposition made in
said Statements and information contained in seized documents 1s not

under d13pute

8.2 I find that the Appeﬂant No. 1 had devised such a modus o_perand:

that it was a.lmost impossible to identify buyers. of goods or transportcrs
who transported the goods. The Appellant No. 1 -used to inform M /s K.N.
Brothers, Rajkot, M/s PC Enterprise, Rajkot or Shri Sandipbhai Bachubhai
Sanariya, Middlemen, about deposit of cash in bank accounts of Shroff on
_recei;;t of communication from their buyers and such cash amount would
reach: to them through middlemen/brokers. When cash amount was
deposated by buyers of goods in bank accounts of Shroff, the same was not
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no detaﬂs of buyers available who had deposited cash amount -in bank
| accounts of Shroff ThJ.S way the Appellant No. 1 was able to hide the identity
of buyers of 11]1c1tly removed goods Itisa bas1c common sense that no
person Wﬂl mamtam authentlc records of the Jillegal activities or
_ ufacture bemg done by1t Itis also not poss1b1e to unearth all ewdences
- _mvolved 1n the case The adjud.lcatmg authonty is requxred to examine the

- --_'ewdences on. record and demde the case The Hon’ble High Court i in the case

of International Cyhnders Pyt Ltd teported at 2010 (255) ELT 68 (H.P.) has

- -_held that once. the Department proves that sometbmg illegal had been done

3 _'by the manufacturer wh:lch prima facie shows. that illegal activities were
o _'bemg carned the burden would shift to the manufacturer

8.3 It 1s also pertment to. mentlon that the adJudlcatmg authonty was not
| conduct:lng a tnal of a cmmnal case,. but was adjudlcat:ng a: Show Cause
; Notlee as. to whether there has been clandestme removal of excisable goods

— If.mthout paymerit of exc1se duty In sueh cases, ‘preponderance of

| .probabmhes Would be sufﬁcmnt and case is not reqmred to be proved

'-_.'-'__*;beyond reasonable” doubt. ] rely on the Order passed by the Hon'ble
- ‘CESTAT, Banglore passed it the case of Ramachandra Rexins Pvt. Ltd.

o held thats BT

L _'__Reported as 2013 [295) E L.T 116 (Tn Bang ), whercm it has teen held
_'that, - . . _ R s

e “72 In a oase of clandestme actwr.ty mvolmng suppress:on of
.-« production: and clandestine removal,; it is.not expected that such
’ " ﬁ, evasion’ has  to be - established by ‘the Department in a
¢, ‘mathematictil precision. After all, a person iridulging in claridestine
. :actwrty takes sufficient precaution to hide/ destroy the evidence. -
- "The evidene avgilable shall be those left in spite of the best care
. taken by the persons thwolved in such cldndestine activity. In such
- :q.situdtion; the entire Jacts and circumstances of the case have to
) looked into and a decision has to be arrived at on the yardstick
S of preponderanoe of: 'probability’ ‘and. _not on .the yardstick of
. ‘beyond redsonable. doubt’ as the deaswn is bemg rendered in
 duast: ‘..;.’.L"'iaalpmceedmgs o

- 8 4 1 also rely ofi the Order passed by the Hon’ble Tribunal i in the case of
.A N. Guha &; Co rep'orted m 1996 (86) E ‘L T 333(’!‘11 ), wherem it has been

% all suc&h cases of clandestme removal itis not posstble for the
' J'Hepamﬂenta-to prove the same with mathematical_- precision. The
< Departtent:is- ‘deemed to have discharged their burden if they
DRI plaée so much of “evidence which, prima facie, shows that there
wds a; clandéstine removal if such evidlence is produced by the
DPepartment; Then the onus shifts on.to the Appellants to prove that

€ ias no clandesnne remoual’ o
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9. ‘After careful examination of evidences available on record in the fqrr.n
of documentary evidences as well as oral evidence, I am of the considered
opinion that the Department has discharged initial burden of proof for
alleging clandestine removal of goods and the burden of proof shifts to the

assessee to establish by independent evidence that there was no clandestine

removal and the assessee cannot escape_from‘ the rigour of law by picking
loopholes in the evidences placed by the Department. I rely on the decision
rendered by the Hon'ble Madras High Court in the case of Lawn Textile Mills
Pvt. Ltd. Reported as 2018 (362) E.L.T. 559 (Mad.), wherein it has been held
that,

“30. The above facts will clearly show that the allegation is one _
of clandestine removal. It may be true that the burden of proving
such an allegation is on the Department. However, clandestine
removal with an intention to evade payment of duty is always
‘done in .a secret manner and not as an open transaction for the
Department to immediately detect the same, Therefore, in case of
- clandestine reinoval, where sécrecies involved, there may be cases
where direct documentary evidence will not be available. However,
based on the seized records, if the Department is able to prima
- facie establish the case of clandestine removal dnd the assesse is
not able to give any plausible explanation Jor the same, then the
. allegation of clandestine removal has to be held to be proved. In
other words, the standard and degree of proof, which is required .
in such cases, may not be the same, as in other cases where there
is no allegation of clandestine removal.”

10. The Appellant has contended that the Adjudicating authority erred in
confirming the demand without allowing cross examinatibn of the witnesses
and in absence of the cross examination, the’ statement of third party

cannot be relied- upon 'by the Department. In this regard I find that the

Appell_aht' No. 1 had sought cross'_ examination of Shri Lalit Ashumal
Gangwani a.ﬁd Shri Jayesh ‘Solanki of: M/ s KN . Brothers and Shri
Sandipbhai Bachublisi Sanariya of M/s. Sarvodaya Shroff, Morbi during
the course of adjudication. The adjudicatiﬁg authority denied the request of
Cross Qxaminéitiori by observing in t_he impii_gned 6rdcr, inter alia, as under:

“19.4 Further, as discussed abave, all the witnesses have
admitted their respective role in this case, under Section 14 of the
Central Excise Act, 1944, voluntarily, which is binding on them
and relied upon in the case of the noficee. Further, I find that all
the witnesses have not - retracted their
statements. Therefore, the same are legal and valid pieces of
evidence in the eyes of law. It is a settled legal position that cross
- ‘examination is not required to be allowed .in all cases. The denial
of opportunity of cross-examination does not vitiate the
-adjudication proceedings. The adjudicating authority was not
-conducting a trial of a criminal case, but was adjudicating a SCN
as to whether there has been clandestine removal of excisable
goods without payment of duty. I find that the Noticee has not
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promded any mdependent ev:denoe to show that there was no

clandestine removal. In this regard; I place reliance upon the

judgement of Hon'ble High Court of Madras in the case of

Commissioner of Central Excise Salem Vs M/s Erode Annai

Spinning Mills (Pt.} Ltd, reported at 2019 {366} ELT647, wherein
. it was held that where opportunity of cross exammatton was not
L allowed, ___the _e_n_ttr_'e proceedmgs will not. be vitiated. . '

: 10 1 1 ﬁnd that none of the Statéments of Shroﬂ‘/ Mrddlemen/ Brokers

* "recorded dunng mveshgatlon have been retrac:ted nor there i 13 any allegation

B of dUress or threat durmg recordmg of Statements Further,
) - Shroﬁ‘ / M1dd1emen / broker have no reason to depose before the investigating
omcers somethmg wh.tch is contrary to facts. It is also pertment to mention
| ‘that the present case was not one-off case mvolvmg clandestme removal of
. '-__ goode by Tile/ Samtarywares manufacturers. It is on record that DGCEI had
o srrntﬂtaneouely booked offence cases agaJnst 1863uch manufacturers for
' e\fasmn of Central Exmse duty who had adopted eumlar modus operandi by

:_ -routmg sale proceeds of 1]11c1ﬂy cleared ﬁmshed goods through Shroffs /

o _‘ __Mlddlemen/brokers It -is, aleo ;on records that out of said 186
' 'E'_':__?:manufacturers, 61 had ad.tmtted and had also pmd duty evaded by them.
e So, the documentary ewdences gathered by the lnvestlgatmg ofﬁcers from

o the pren:uees of Shroﬂ's / rmddlemen contamed tralls of ﬂhmﬂy removed

- 'goods and preponderance of probabl]lty 1s certamly agamst Appellant No.
. It has been (':om‘netentljﬁr held by the higher El1913"‘3]1311‘3 authority that cross
o 'exammauon 1s not mandatory and it depende on facts of each and every

B -...'caee 1 rely on the demsmn rendered by the Hon’ble Bombay High Court in

S _Ij the ease of Patel Engmeermg Ltd r‘3}.3"?’1'“"71 9-3 20 14 (307) E.LT. 862 (Born )

o wherem it has been held that '

'23 Therefore, ive are of the opmwn tha:t it unH not be correct to

1hold that itrespective of the facts and circumstances and in all

. inguiries, the right of cross examination can be asserted. Further,

- ‘as held:above which rule or pnncq:ale of natural justice must be

. i applied : and . followed depends upon - ‘several factors and as
e enumérated above. Even if there is denial of the request to eross

' examine the: witnesses in an inguiry, without anything more, by

" .such dehial alone, i will not be enough to. conclude that principles

- :of natural justice have been wiolated. Therefore, the judgments

7 relisd upon. by ‘Shri’ ‘Kantawala niust bé. seen in the factual

i backdrop and pemlzar c:rcumstanoes of the: assessee’s ease before

-j'j,.ftthCourt’ SRR o Lo

R 10. B' followmg the above dec131on and conmdermg the facts of the case,

L fadhe ad]ud.lcat:l.ng authonty has not erred by not acceding request
mination of the witnesses, as eought‘by Appe]lant No. 1.
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11. The Appe]lant has contended that in the entire case except for so
called evidences of recelpt of money from the buyers of tﬂes through Shroff/
Middlemen/ Broker, no other evidence of manufacture of tiles, procurement
of raw materials including fuel and poWer for manufacture of tiles,
deployment of staff, rnanufacnlre; transportation of raw materials as well

as finished goods, payment to all including raw material suppliers,

- transporters etc. in cash have been gathered. The Appellant further

contended that no statement of any of buyers, transporters who transported
raw materials and finished goods etc, are relied upon or even available. It is
settled position of law that in absence of such ewdences, grave allegations

of clandestine removal cannot sustain and relied upon various case laws.

12. 1 ﬁnd that the investigating officers gathered evidences from the
premises of M / s K.N. Brothers Rajkot/ M / 8 Ambap Enterprlse Rajkot, M/s
PC Enterpnsc, Rajkot, ‘both Shroffs and M /s ‘Sarvodaya Shroff, Morbi,

Middlemen, which 1nd1cated that Appellant No. 1 routed sales proceeds of
illicitly removed goods through the_ said Shroffs _and Middlemen /Broker. The
said evidences were corroborated by the depositions made by Shri Lalit
Ashumal Gangwani, Owner of M/s K.N. Brothers / M/s Ambaji Enterprise,
Shri Nitinbhai Arjanbhai Chikani, actual owner of M/s. PC Enterprise,
Rajkot and Shri Sandipbhai Bachubhai Sanariya of M/s. Sarvodaya Shroff,
Morbi during the course of adjudication. Therefore, demand cannot be said
to be based only on pnvate records of third pa.rty but duly corroborated by

“host of evidences recovered dunng mvestlgauon The very fact of many

persons involved negate the concept of third party. Further, as discussed
supra, Appellant No. 1 had devised such a modus operandi that it was
difficult to 1dent1fy buyers of goods or transporters who transported the
goods. In catena of decisions, it has been held that in cases of clandestine
removal, it is'not p'ossibie to nnearfh all the evidences and Department is
not reqmred to prove the case w1th rnathema’ncal precision. I rely on the
Order passed by the Hon’ble CESTAT, Ahmedabad in the case of Apurva
Aluminium Corporation reported at 1996 (261) E.L.T. 515 (Tri. Ahd.),

wherem at Para 5.1 of the order the Tribunal has held that,

“Once again the onus of proving that they have accounted for all
the goods produced, shifts to the appellants and they have failed
-to discharge this burden. They want the department to show

- challanwise details of goods transported or not transported. There
-are several decisions of Hon’ble Supreme Court and High Courts
wherein it has been held that in such clandestine activities, only
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and it would not. be possible for any mvesugatmg oﬁicer to unearth

. all the evidences required and prove with mathemattcal precision,
the evas:on or the other illegal act:vtttes” '

- 13.' " In view of above the vanous contentions raised by Appellant No. 1
are of no help to them and they have fallecl to d1scharge the burden cast on

them that they had not mdulged in clandestme removal of goods. On the

c other hand, the Department has adduced suﬂ'iclent oral and documentary
n _corroboratwe ewdences to demonstrate that Appellant No.1 indulged in

.: clandestme remoVal of gbods and evaded pa.yment of Central Excise duty.
1, therefore hold that conﬁrznat:lon of demand of Central Excise duty

;amount of Rs 28,99 628/ by the ad_]ud1cat1ng authority-is correct, legal
© and properl Smce demand is conﬁnned it is natural consequence that the
conf'u‘med demand 1s requlred to be paid along with interest at applicable

" rate under. Sectmn llAA of t.he Act 1 therefore uphold order to pay interest

- on conﬁrn:led demand

.

Regard:ng penalty nnposed under Sectmn 1 lAC of the Act, I find that

o _"Appellant No T was found mdulgmg in clandestme removal of goods and

_routed the cash through Shroﬂ'/ M1dd1emen/ Broker The modus operandi
adopted by Appellant No.: 1 was unearthed dunng mvestlgahon carried out
agamst them' by DGCEI Ahmedabad Thus, th1s is a clear case of
: _suppresslon of facts w1t11 mtent to evade payment of duty Considering the
' facts of the case, 1 ani of the opuuon that the adjudlcatmg authority was

1 Justlﬁed in mvoklng extended penod of lnmtahon on the grounds of

. .'_-_.suppresslon of facts Smce mvocatmn of extended period of limjtation on

_the grounds of suppress1on of facts is upheld, penalty under Sechon 11AC

__of the Act is’ mandatory, as has been held by the Hon’ble Supreme Court in
) " the case bf Rajasthan Splnnmg & Weavmg Mills- reported as 2009 (238)
- E L T 3 (S C ], Wherem 1t 1s held that when there are ingredients for

mvokmg extended penod of htmtahon for de:nand of duty, 1mpos1tlon of
) - penalty under Sectlon 11AC is- mandatory. _fI‘hc rano of the said judgment

apphes to the facts of the present case I, therefore, phold penalty of Rs.

X '.'_; 28 99 623 / 1rhp0sed under Sectlon 1 lAC of the Act

Regardmg penalty 1mposed upon Appellant Nos. 2 to 6 under Ruile 26

oo of the Rules, 1 ﬁnd that the sald Appellants were Dl.rectors of Appellant No.

o 1 and were the key persons of Appe]lant No .1 and were dJrectly involved in
' . retnoval of the goods manufactured by Appellant No. 1 without
op Sentral Exc1se duty and without cover of Central Excise
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Invoices. They were found concerned in clandestine manufacture and "
removal of such goods and hence, they‘were knowing and had reason to
bcliéve‘ that the said goods were liable to confiscation under the Act and the
 Rules. I, therefore, find that imposition of penalty of Rs. 2,00,000/- each
upon Appellant Nos. 2 to 6 under Ruie 2'6(1) of the Rules is correct and
legal. _ ' _ |

16. In view of above, [ uphold the impugned order and reject the appeals

‘of Appellant Nos. 1 8 6. |

17. aﬁaﬁfﬁrmﬁiﬁﬂ%aﬂﬂmﬁmvmaﬂﬁﬁmwgi
17. The appeals filed by the Appellants are disposed off as above.
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